the work force in the procedures necessary to insure safe
production methods.

The recirculation ceased when the baffle curtains were
installed.  These curtains were available to the section
foreman but he had never been trained in their use.  Manage-
ment's failure to train the section foreman in the use of
this device for abating a serious reciculation problem was
negligence clearly and directly imputable to the mine super-
intendent.  It measureably increased the gravity of the
violation as every hour of delay in abatement measureably
contributed to the risk of a major mine hazard.

On gravity, therefore, I find that by the time the
closure order issued the likeihood of a major mine hazard if
mining operations continued was high and the severity of the
consequences for the nine miners, two inspectors, and two
walkarounds serious to extreme.

The Special Assessment

The operator's attack on the MSHA's special assessment
procedures is without merit.  The Commission has repeatedly
held that the procedures by which penalty assessments are
proposed by the Secretary of Labor are irrelevant and
immaterial to a penalty assessment by the Commission or its
trial judges.  Black Diamond Coal Company, 7 FMSHRC 1117,
1121-1122, 3 MSHC 1889, 1892-1893 (1985).  Had counsel done
his homework he would have known that his reliance on Allied
Products Company v. FMSHRC 666 F. 2d 890 (5th Cir. 1982} was
misplaced.  As the court pointed out in Sellersburg Stone
Company v. FMSHRC, 736 F. 2d 1147, 1152 (7th Cir. 1984),
rehearing en bane denied, the reasonableness of penalties
assessed in Commission penalty proceedings are not measured
by the penalty point formula set forth in Part 100.  I note
in passing, however, that a special assessment in the amount
of $850 for a ventilation violation that significantly and
substantially contributed to hazards similar to those
involved in this violation was made and upheld in Monterey
Coal Company, 7 FMSHRC 996, 999, 3 MSHC 1833, 1834 (1985).

The violation in this case was S&S.  In addition a
closure order was necessary to get sufficient attention from
top management to bring about abatement.  Short of issuing a
closure order there was no way to do this.  By 1230 hours,
the inspectors knew they had a serious problem on their
hands, especially since the section foreman stated he had
exhausted his resources for abating the condition.  At this
point, and to their credit, Cerena and Eslinger concluded
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